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INTRODUCTION

In the run-up to the second round of the 2012 French Presidential election, incumbent Nicolas Sarkozy politicized the nexus between immigration and European integration by threatening to pull out of the Schengen Agreement, Europe's zone of internal free movement with a common external frontier.  Aimed at the supporters of the far-Right National Front, this was a calculated appeal to voter antipathy towards immigration and “Brussels” alike.  As the personification of the institutional links between immigration and Europeanization, Schengen’s political status is intrinsically tied to the success of “Europe”, as envisioned by the EU's founders.  While the lack of internal borders promotes intra-EU migration, the common external frontier has been one of the main forces pushing national governments (often reluctantly) towards EU-level cooperation on immigration.  

Since Schengen took effect in the early 1990s, increasing efforts to “Europeanize” immigration policy have exposed a major polemic: how can EU member-states reconcile efforts to control the movement of people across national frontiers with those to promote open borders, free markets, and liberal standards? Both despite and because of increasing integration, steps towards a common EU migration policy have brought competing pressures and political conflicts to the surface, and raise several practical questions. What interests motivate states to cooperate (or not) on immigration?  On what basis is such cooperation be organized, and how much national discretion should there be?  What are the effects of regional integration on immigration, border control, and policies of exclusion in a Europe of changing boundaries?   On balance, what can Europeanization of migration tell us about European democratic norms more broadly?   

This chapter reflects upon these questions by considering the response of EU institutions and member-states to human mobility and international migration.  It provides a historical overview of migration policy at the EU level, from its initial tentative steps towards policy coordination in the Maastricht Treaty (1992), to the de jure legal Europeanization of most aspects of migration policy (citizenship as the major exception) under the Lisbon Treaty (2009).  It then broadly examines state interests and disincentives for Europeanizing migration.  The final sections consider the EU as both constraint and opportunity for states in regulating migration, and considers immigration's relative impact in the six pathways of Europeanization described in the Introduction to this volume (Figure 1.3).  Broadly speaking, the chapter reveals how and to what degree an issue like immigration—at the very core of national sovereignty and identity—becomes Europeanized.

The proliferation of EU studies and Europeanization discourses has coincided with the expansion of policy fields to which they are applied.   While earlier works unsurprisingly focused on the mobility of economic factors (goods, capital, services), more recently the mobility of peoples (whether workers, refugees or family migrants) has tentatively entered the discourse.  No analysis of European integration today can ignore the impact of immigration (Lahav 2004, Geddes 2000).  Yet little has been written about the specific ways in which Europeanization is both cause and effect of today's immigration politics.

The drive towards building a common Europe is linked to immigration in two ways:  attitudinally and institutionally (Lahav 2004)  First,  the construction of a new community rests on identification of “in-groups” and “out-groups” (Brown 2000).  The creation of Europe requires redrawing the lines that separate insiders and outsiders – particularly sensitive to immigration politics.  The conflict between identifying with one's nation and/or with Europe as a whole impacts the politics of inclusion and exclusion (Lahav, 2004; Luedtke 2005), and in turn, gives institutional contour to policy demands. 

Second, EU institution-building and diffusion of authority present myriad political contests – between and among national and supranational actors like civil servants, political parties and private groupings.  These conflicts involve how Europe should be organized, and they increasingly channel and frame the immigration debate -- already deeply laden with issues of sovereignty.  A single labor market with no internal frontiers begs for a common external frontier, which in turn necessitates common rules on migrants' entry, stay and status.  Yet the functional demands to Europeanize policy, while forthcoming on technical issues of low salience (Haas 1958), lose primacy in an area at the heart of national sovereignty, like regulating frontiers.  
Europeanization of immigration policy thus presents a paradox.  While public impulses to crack down on immigration arise from nationalism, the most practically effective way to control immigration in today's EU is to cooperate with other nations; pooling resources and sovereignty so that national leaders believe that Schengen's external borders can be policed effectively.   Ironically, a protectionist policy choice may require a solution involving international cooperation.  The European Commission understands this dilemma, and reassures national governments that it is an ally in tougher border control and immigration enforcement, coordinated across countries so that one state's policy does not cause “spillover” to others.

Although politicians may understand this trade-off, the majority of European voters likely do not. In a recent poll, support to delegate the EU responsibility to set national-level immigration numbers increased to 42% from 2010 levels, though Southern European countries disproportionately made up this pro-EU bloc of voters (German Marshall Fund 2011). Sixty percent of Italians and 51 percent of Spaniards preferred a European Union role in establishing national immigrant numbers, an increase from 47% and 34%, respectively, in 2010. German respondents expressed far lower support (35%, still up from 27% in 2010), and lower still were electorates of the United Kingdom (18%, up from 12% in 2010).  This weak (albeit, growing) support for EU-level action puts today's national leaders in an interesting dilemma.   Though aware of the EU's utility in regulating migration, they cannot win elections on the slogan “let's depend on Brussels to keep foreigners out”.  Hence, they use Europeanization strategically: blame Brussels when convenient (Sarkozy's deportation of Roma migrants in defiance of EU law, or his complaints about Arab Spring refugees arriving in France via Italy) but take credit for themselves when statistics reveal better immigration enforcement (fewer arrivals, more deportations).

Given this delicate balance between the effectiveness of EU-level coordination and the ongoing reluctance to be seen relinquishing sovereignty, national governments have limited the authority of EU institutions on migration. National, regional and local authorities have found numerous ways to circumvent Europeanization, such as the opt-out from EU immigration policy enjoyed by the UK, Ireland and Denmark.  Driving these national strategies are the psychological and normative processes that buttress the construction of any new community.  The following sections will shed some light on what that community looks like, from the perspective of “foreigners”.

I. Historical Overview of Immigration Policy at the EU level  

While the challenges of migration and European integration are evident, how these dynamics are linked and how they affect policymakers' choices remain uncertain, reflecting the dynamic character of both movements (Lahav 2004). Immigration played a definitive role in postwar Europe's economic boom, when policy was tied to reconstruction needs, remaining bureaucratic and behind closed doors (Freeman 2002). “Temporary” foreign workers were integral to the economic growth of the 1950s and 1960s.  But by the time European economies faced stagnation in the 1980s, these migrants had become permanent residents.  Continuing into the 1990s, states were unable to cope with ongoing inflows of undocumented, humanitarian and family migrants, leading to the rise of far Right parties and a new politicization of the issue even as national sovereignty was being challenged by the Europeanization of the early 1990s.

Despite the halt in mass labor importation, immigration continues to play a critical role in countries' economic and social policies.  Policymakers today are forced to deal not only with issues of family reunification, asylum seekers, and illegal immigration, but also with aging populations and declining birthrates, and labor shortages in both low and high-skill sectors.

 Developments at EU level reveal the controversies and limitations placed on EU authority by wary member-states, who went so far as placing migration policies in a separate intergovernmental “pillar” in the 1992 Maastricht Treaty.  From its genesis through the early 1970s, Community activity on intra-EU migration (like later activity on non-EU immigration) was limited in scope, and as in national debates, driven mostly by economic imperatives.  Thus, throughout early phases of EU immigration policymaking, legal competence of EU institutions remained relatively limited (Lahav 2004), and did not address “third country nationals”(TCNs). 1

In 1992, as a protectionist reaction to past Europeanization in other areas, Maastricht's jurisdiction over TCNs was placed under the short-lived “third pillar” in the EU's institutional architecture.2   Psychologically buttressed by the creation of “European citizenship”, the Treaty formally consummated the growing need for Europeanized immigration policy.  Though this hybrid solution initially left immigration goals and implementation to national discretion and interpretation, the EU's formal control has increased over most policy areas, and its informal reach has extended significantly in some. Subsequent EU Treaties, culminating with Lisbon, have given legal “teeth” to a common EU immigration policy, though substantive policy changes have been slow in coming.  The trend begun at Maastricht remains: legal moves to Europeanize migration belied by de facto hindrances on the power of the Commission, Parliament and Court of Justice.

Ongoing integration led the Commission to propose Europeanization of a growing list of specific migration policies.  Based on a range of incentives, diverse coalitions of member-states have united either to defend these Commission proposals, or to block or weaken them. Policy proposals have come in many areas, including asylum, illegal immigration, visas, border control and labor recruitment.  As described below, the first three policy areas have seen a great deal of Europeanization, in part due to the restrictive goals of national politicians, whose constituents tend to prefer control over liberalization. It is thus easier for the EU to coordinate immigrant exclusion rather than inclusion (Lavenex 2006).  Labor recruitment, particularly for TCNs, is an area where the EU has shied away from major policy initiatives, and the few successful initiatives have been largely restrictive in nature ( Luedtke 2011).

Member-state support or opposition varies across time and policy area. With the 1996 Amsterdam Treaty, the UK, Denmark and Ireland demanded and won opt-outs from EU immigration policy, which they still hold.  These three countries can choose which Europeanized migration policies to implement. Meanwhile, in the 1990s Germany, Austria and Italy were supporters of EU control over immigration policy, but switched sides in the new millennium. France and Sweden, by contrast, shifted in the other direction, moving from opposition to support.  Only Belgium has consistently favored Europeanization (Luedtke 2011).

What explains these patterns?  Why would some states, at some times or on some issues, be more or less favorable to Europeanization?  Given that immigration issues go to the core of national identity and sovereignty, it is not surprising that EU control over migration policy is novel, uneven, and rather weak (vis-a-vis most other policy areas).  Clearly, the nature of state incentives to Europeanize migration policy can diverge from state incentives to Europeanize other types of policy.  Below we analyze incentives for national politicians to either Europeanize migration policy or to attempt to defend national autonomy.

II. State (Dis)Interests

Nowhere is the issue of immigration cooperation more important than in Europe, which houses over 1/4th of the worlds’ migrants (UN 2006).  Over 64 million migrants reside in Europe – approximately eight million of whom are undocumented (Trumpet 2009).   Europe’s inheritance of a diverse immigrant population has developed substantially since World War II.  Immigration has been accompanied by changing demographic, structural, and policy needs, and has coincided with a shift in both the geographic origin and the socioeconomic characteristics of migrants.  These transformations have met varied national responses, fluctuating between active recruitment and laissez-faire in the early post-war years, to a complete halt and even deportation by the late 1970s, to zero-immigration appeals in the 1990s and selective skilled labor migration since 2000, coupled with growing controversies around Muslim immigrants.  Notwithstanding increasing national convergence and pressures towards institutional cooperation, there are critical discrepancies derived from national interests and domestic contexts (Lahav 2004).


Although immigration is traditionally construed as a two-fold dilemma involving questions of intake and challenges of incorporation, each European country has defined the issue and its approach rather differently.3  Variations in policy approach underscore the issue's multi-dimensionality, the diversity of the populations involved, their conditions of access to the host country, legal status there, and ensuing rights acquired.  There are of course indelible differences in national perceptions derived from historical, cultural, economic and/or political affinities, and unique relations that each country has with particular immigrant groups.  National variations in numbers and compositions of immigrants create diverse domestic politics.  Data reveal complex attitudinal patterns arising from national factors such as socio-economic indicators, immigration experiences (e.g., traditional receiving or emigration countries), immigrant numbers (especially TCNs), and public opinion (Lahav 2004).

The immigration debate has become more complicated at EU level, as it reflects and magnifies the problems that each nation has internally confronted (Lahav 2004).  The problem at EU level is Europeanization of national trends and the attendant reorganization of political contestation.  Citizens of today’s 27 member countries are de facto no longer “foreigners” in the other 26, while formulating a common policy for TCNs involves deciding who requires visas to enter the Union, and ensuring that illegal immigrants, drug traffickers, smugglers and terrorists do not profit from elimination of internal borders.  It also raises traditional concerns about social welfare policies, citizenship rules and rights, integration strategies, humanitarian admissions and race relations – issues subject to national and partisan/ideological sensibilities, and resistant to supranational delegation (Lavenex and Wallace 2005, Geddes 2000, Lahav 2004).  Immigration policy magnifies the controversies and limitations that remain concerning institutional dilemmas about transferring powers and implementation strategies from national authority to the supranational level.  

It is widely agreed that in immigration Europeanization has lagged behind other EU policy areas (Geddes 2000, Guiraudon 2000, Lahav 2004). Givens and Luedtke (2004, 146) point out that:

The economic and institutional imperatives of European integration have led to two contradictory political developments: 1) a push by EU institutions . . . to develop a common, “harmonized” EU immigration policy that includes TCNs; and 2) a resistance on the part of some member states to this development.

Despite calls for Europeanization of policy, the ongoing influx of immigrants and the diverse questions of integration they raise have hindered strongly centralized policies in Brussels (Green 2007; Lavenex 2006; Velluti 2007). Immigrants are faced with a range of policies depending upon the country they choose. Some countries have made it relatively easy for immigrants to naturalize while others have historically restrictive citizenship policies. While Germany reformed its “blood-based” citizenship policy in line with European norms, the Lisbon Treaty leaves citizenship as a national issue (Green 2007). 

Europeanization has affected national provisions for TCN immigrants in the areas of:

a) privileged aliens and visas

b) family reunification

c) mobility

d) asylum

e) residence rights

f) employment rights

g) voting rights

h) education

i) citizenship 

j) anti-discrimination

k) illegal migration

On voting rights, education and citizenship (g, h and i), formal Europeanization is largely absent, though there are EU initiatives on educational harmonization (the Bologna process) and EU directives creating uniform policies on foreign students and researchers.  Anti-discrimination, on the other hand, has a long and deep history of Europeanization, beginning with the ECJ's activism on gender equality in the 1970s, and reaching an apex with the passage of the Racial Equality Directive in 2000.  


In terms of rights of residence, employment and mobility, as well as family migration, formal Europeanization is often blocked by reluctant member-states.  After a decade of resistance, in December 2011 the so-called “Single Permit Directive” was adopted. It creates a formal set of rights for non-EU workers legally residing in an EU State. Further, the 2003 Long-Term Residents Directive created a single status for TCNs lawfully resident in an EU country for at least five years, thus establishing an EU-wide legal basis for equal treatment.  However, national authorities retain much discretion on the administrative side, and TCNs do not enjoy full free movement rights in the EU. Nor does the 2003 Family Reunification Directive completely harmonize standards across the Union.  Additionally, the Commission has been unable to give TCN migrants a common set of employment-related rights, despite a decade of trying.

Visas, asylum and illegal migration have undergone the most extensive Europeanization, for two reasons.  First, all three of these issues involve policing the EU's porous Southern and Eastern frontiers, so by pooling resources and joining efforts, national politicians can appear  “tough” even as they give up control over issues (like visas and border guards) that in some ways define the nation-state's sovereignty.  Paradoxically, immigration control is enhanced by relinquishing national authority (Guiraudon and Lahav 2000).  The EU now has a common border patrol (named FRONTEX), a common format for visas, a common list of countries whose nationals are granted visa-free entry, and common databases (the Visa Information System and the Schengen Information System) with biometric data on foreign entrants.  Additionally, the EU has curbed “asylum-shopping” through its rules on “safe third country” and its EURODAC biometric database on all asylum-seekers entering EU territory. 4 In short, Europeanization has paradoxically advanced the most in policy areas where it satisfies the desire of national politicians to keep foreigners out.

III. EU-Level Immigration Policy Developments:  Restricting Migrant Rights?

Given the uneven and limited policy developments noted above, the question arises whether Europeanization of immigration restricts or expands migrant rights and freedoms?  This section answers that question by focusing on the Europeanization of four specific policy areas: asylum, legal migration, visas/border control, and illegal migration.  All legislative proposals for EU authority in these areas are formulated by the European Commission, through its two  Directorate-Generals (DGs) on Home Affairs and Justice (in 2010, the DG on Freedom, Security and Justice was divided into DG Home Affairs and DG Justice).  


Some Europeanization restricts immigrant rights, by standardizing policy at the lowest common denominator. These policies allow member-states to weaken their protections of immigrant rights and do not provide judicial remedies (though in newer member-states the effect is often expansion). Other Europeanization obligates members to raise their standards and is expansive towards immigrant rights and freedoms.  Nonetheless, only three of the policies adopted by the EU Council are significantly expansive towards immigrant rights and freedoms:  the directives on admission of students, researchers and highly-skilled workers, who obviously trigger less public alarm than other immigrants. 


One of the main concerns of NGOs who advocate for migrants is that policymaking at the EU level becomes a “race to the bottom”, meaning that policy approximates the level of member-states with the most restrictive policies. This has proven particularly true with asylum and illegal immigration. Several examples illustrate this point.   Protectionist policies adopted on asylum include directives on determining the member-state responsible for an asylum application, the EURODAC database, temporary protection for humanitarian migrants not qualifying for refugee status, and minimum standards for reception of asylum seekers.  Additionally, a directive on uniform procedural standards for examination of asylum claims, including access to legal due process, was finally adopted in December 2005 after long delays (Lavenex 2006, 1295). While a step towards harmonized asylum standards would seem like a positive development, it has actually been treated by NGOs, the European Parliament (EP), the European Court of Human Rights (ECHR) and the United Nations High Commissioner for Refugees as enabling consistent violation of international refugee law.  With some exceptions, these measures have allowed member-states to lower their refugee protection standards (van der Klaauw 2004). 


Illegal immigration, like asylum, has yet to encounter an expansive EU policy, but instead focuses on restrictions.  For example, there is a push to crack down on companies that hire illegal immigrants (Lindstrom 2005). Member-states have been required to increase the number of companies that are annually inspected from 2% to 10%, and have also committed to conducting spot checks.  Companies in violation can face criminal charges. 

Overall, EU policy has aided national politicians in enacting stringent measures targeting illegal immigrants (Velluti 2007).  As Lavenex puts it, “The metaphor of ‘fortress of Europe’ expresses well this emphasis which has so far consisted more in downgrading existing domestic rights, for example, through limiting access to territory and full asylum procedures, than in creating common European standards” (2006, 1292). 


Visas and border control is another area in which several measures have been adopted but initial Europeanization notably stemmed from intergovernmental initiatives. Major agreements like Schengen and the Dublin Conventions -- initially outside EU law -- helped pave the way for a uniform format for visas.  This included a common training manual to assist border guards in determining an immigrant's legal status, whether coming legally for work, illegally, or on family/humanitarian grounds. The application of these rules have slowly expanded to new member-states and beyond.  EU agencies like FRONTEX now operate in non-EU countries and on the high seas.  With the Lisbon Treaty and movement away from an intergovernmental approach, there have also been directives that require the listing of third countries whose nationals must possess visas, and common Consular instructions for examining visa applications.  These initiatives reflect a narrowing of legal pathways to migration, what others might call a stronger “rule of law” (Rosenblum 2011).


Regarding legal migration, the Commission has provided numerous proposals to liberalize labor markets and free movement. Other than the successful directives on students and researchers, the greatest success is the so-called “Blue Card” directive, which creates a renewable EU-wide work permit allowing those with certain skills to work in a member-state for two years, after which they can move to another member-state.  Despite initial reluctance to implement the Directive (and the opt-outs of the UK, Ireland and Denmark), most member-states have announced their plans to fully implement it by the end of 2012.


In summary, despite dozens of Commission proposals for EU-wide immigration laws, few have been adopted. Those few laws that have passed are fairly restrictive and harmonize only weakly, deferring many options to national discretion.5  Measures in the four areas described above (asylum, legal migration, illegal migration, visas/border control) reveal the main emphasis of the Council as providing member-states with restrictive protection, while avoiding limits on a country’s discretion.  Indeed, after the Arab Spring and Roma controversies of 2010-11, the Commission backed down under French pressure and relaxed the rules against temporary reintroduction of internal border controls by member-states (European Commission 2011).  Some NGOs worry that the legislative limits of harmonization will soon be reached, given that there are now major (though restrictive and/or weak) directives on nearly every migration issue.

IV. Europeanizing the Migration Domain:  Expanding States’ Rights?

In context of this book’s schemata of mapping Europeanization (Figure 1.3), we suggest that immigration policy satisfies two of the volume's Europeanization pathways fully and robustly, satisfies two only in a partial manner, and is not significant in the last two.  Immigration policy has certainly played a major role in widening the EU (#1), by extending EU immigration policies, values and processes to new member-states, many of whom had very little experience with modern mass immigration, and who certainly did not employ EU norms and standards in dealing with immigrants and asylum-seekers arriving at their borders and on their shores.  Immigration policy has also lent itself to the development of  new supranational institutions.  These include the creation of specialized committees and other deliberative and information-gathering bodies in the Council, Commission and Parliament, as well as specialized agencies (e.g., FRONTEX, the European Refugee Fund), as well as information systems and biometric databases for immigrant processing and tracking (e.g., the Visa Information System, the Schengen Information System, EURODAC).


Two of the areas in Figure 1.3 that have developed only weakly or partially when it applies to migration policy involve Europeanization as a horizontal transfer and as a unification project.   The latter is often still considered the domain of national governments, who are the ultimate authority on immigration.  This is especially true because judicial remedies for immigrants are still stronger at national level.   There are, however, some changes on this front, reflected in the growing acceptance of EU-level remedies by immigrants and their proponents.  For example, French NGOs, originally the most vociferous opponents of the Return Directive on deportation, are now the most active users of its judicial remedies.  With a majority of ECJ decisions on the Return Directive targeting Italian practices,  Italy too has felt the Court's power when it comes to deportation.  This heralds a possible shift in the location from the legislative chambers  to the courtroom in the future battleground between immigrant rights and freedoms and legal restrictivism.   Given our noted absence of new EU-level immigration legislation on the imminent horizon, this trend may become clearer.  More so, given that relative to formal authority, there has been very limited cross-national coordination, policy learning, or transfer of ideas, personnel, rules, procedures,  etc. regarding immigration.


Finally, two immigration-related areas where Europeanization has not gotten off the ground are the central penetration of national political systems (most domestic immigration institutions and processes have not substantially adjusted to EU demands) and the export of political organization.  With the exception of agreements between the EU and several immigrant-sending countries, which cover matters like receiving deportees and monitoring illegal immigration, there has been very little export of EU values to third countries through external policies on immigration.  In fact, the EU is often accused of violating its own standards on human rights through its conduct towards immigrants detained in member-states on the EU's Southern and Eastern borders, or outside EU territory.  According to many NGOs, conditions at immigrant detention centers in Greece would warrant a stern rebuke from the Enlargement Commissioner were Greece a new candidate to join the EU.  However, stopping immigrants in Greece (or sending asylum-seekers who entered the EU through Greece back there for their hearings) serves EU governments politically, precisely because human rights and judicial remedies in Greece may be less constraining than those available in France, Germany or the UK.

CONCLUSIONS


This chapter has traced how immigration moved from an issue considered “off the table” (too close to national sovereignty to allow Brussels any important role) to an issue that is deeply Europeanized (at least in a formal sense).  While suggestive of a possible trajectory towards a veritable “European” immigration policy, our analysis has also unveiled the foreseeable veto points that resistant states may impose on such a  future course.   The framing of the issue in EU context has opened up new, but limited, opportunities for managing migration and migrant social incorporation. 



Relative to other policy areas, Europeanization of immigration policy has been late, limited, and uneven.  Owing to the obvious political controversy of the issue, and the fact that it deeply touches the very core of national sovereignty, the EU's remit has been heavily contested.  Even when formally significant, it often leaves much national “wiggle-room”.  Notwithstanding, a politically momentous degree of Europeanization has nonetheless occurred.  Such developments may in fact seem shocking unless one recalls that the analogue to a single market and free-travel zone, with common external borders, is a minimum agreement over who can enter, how long they can stay, and what rights and duties they have.

Europeanization has redefined what it means to be a foreigner, and in its liberalization of exchange, has made it easier to circulate freely inside the EU.  Brussels now plays a large role in coordinating the recruitment and entry of certain privileged categories of foreigners, and making sure that national efforts at immigration control do not work against one another.  Despite periodic flare-ups like France's 2010 expulsion of Roma migrants holding EU citizenship, in general TCN migrants now face a fairly clear set of European rules and procedures for entry, residence, etc.  On the other hand, these rules are often less generous than previous national laws, and national politicians have not only gained a convenient scapegoat for immigration controversies (Brussels), they have also gained an ally in policing the EU's external frontiers.  Immigrant advocacy NGOs have been slow to organize at the EU level (there is no umbrella interest group in Brussels whose mission is to defend immigrant rights and freedoms), and the European Court of Justice, which only gained full jurisdiction over immigration in 2010, has not displayed a great deal of activism on immigration.  This could be changing, however, in view of recent ECJ jurisprudence on asylum.  Joined by the ECHR in Strasbourg, the Luxembourg Court has taken up challenges to the entire common EU asylum system, based on the Dublin Convention and the “safe third country” principle.   Ironically, they have rebuked their own member-states for violations of non-refoulement (sending a refugee back to a country where (s)he may have a well-founded fear of persecution),  and negligent enforcement – charges more typically lodged against brutal, third world regimes, rather than ostensibly democratic and developed states.
   Halted by the Court, the entire Dublin “safe third country” system has been put in jeopardy by Greece's failures both to uphold human rights and to respect asylum “burden-sharing” .
This new capacity for judicial activism reveals that with the passage of the Lisbon Treaty, immigration has joined the portfolio of policy areas subject to the “normal” Community method of policymaking, aside from national opt-outs by the UK, Denmark and Ireland.  The EU Council now votes by “qualified majority” (QMV), the Commission has the sole right to propose laws, the Parliament has the power to propose amendments and veto, and the ECJ has jurisdiction over immigration cases.  These changes significantly challenge national discretion.  Consider the example of Malta, who vetoed the amendment including refugees in the Long-Term Residents Directive in 2008, only to be compelled to accept it under QMV in 2010.  Before the Lisbon Treaty, the Council voted by unanimity, member-states actually had the right to draft directives on their own, the Parliament exercised its voice only through the weak “Consultation” procedure, and the ECJ had no jurisdiction over immigration-related cases.

Lisbon's passage thus signifies a new era in the Europeanization of immigration policy,  though given its novelty, its impact remains unclear.  The timing is late, considering that most immigration-related issues have already been covered by major legislation, dominated by the  member-state controlled Council (though amendments will be passed by QMV, under which member-states could be outvoted, as in the aforementioned case of Malta).  Thus, we are perhaps entering a period of legislative fine-tuning, with much of the current structure remaining intact (no comfort to supporters of European integration, or to defenders of immigrant rights and freedoms).  
The true test of Europeanization will be the future role of supranational institutions such as the ECJ and the EP.    Traditionally considered liberal on immigration, the EP had very little power on the issue, until Lisbon's passage.  Now that it has real authority over immigration, meaning the power to amend and veto legislation, immigration is likely to seep into EP election campaigns.  As illustrated by the German EPP Rapporteur who moved to make the EP's draft of the Return Directive harsher (i.e. longer detention periods) than even the Council had demanded, the normalization of the “People’s Assembly” means increasing politicization and polarization at the legislative level.  Moreover, since the proportional voting system favored by most European electoral districts promotes smaller parties, the extreme Right may well use the European Parliament's increased power over immigration to make its mark on that body, and increase its seat share considerably.  If so, we will then face the interesting prospect of a supranational alliance of nationalist parties using supranational power to defend national sovereignty.  When it comes to immigration, Europeanization makes strange bedfellows.
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3	 While immigration intake is informed by immigration control strategies, immigrant policies concern conditions of migrants and ethnic minorities resident inside the territory (Hammar 1985).  They may be direct and indirect, and they go beyond conceptions of multiculturalism or assimilation strategies.  This axis includes residence, family reunion, naturalization and citizenship, discrimination, civic citizenship, and all aspects of equality, access and rights.


4	Asylum-shopping was a common practice up through the 1990s, where ostensible refugees could be fed and housed in one EU country at taxpayer expense, sometimes for years, and if their asylum claim was denied they could simply move to another EU country and apply again, often under a different name.  “Safe third country” refers to the EU system of requiring asylum-seekers to have their case heard in the first EU country they enter (which means that ostensible refugees cannot easily pass through Greece or Italy to reach Germany), as well as the list of sending countries deemed “safe” by the EU, meaning that asylum-seekers from these countries are sent back without a hearing, in potential violation of international law.


5 	Even though legal migration has moved from unanimity to majority voting, as outlined in Lisbon, national governments still hold power through various strategies for discretion, like retaining the right to determine the volume/quantity of immigrants allowed into their countries.


� 	Cases have specifically singled out Greece not only for the conditions in its detention centers, but more importantly for its abuse of EURODAC's biometric database, through deliberately not fingerprinting arriving asylum-seekers lest they continue illegally to north/west Europe, get identified, and are sent back to Greece (to become a burden).  The Court ordered EURODAC transfers to be suspended indefinitely, after Belgium was found to have violated the sacred principle of non-refoulement, by transferring an asylum-seeker back to a fellow member-state, Greece!  
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